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JAMES M. IRVIN 
Chairman 

RENZ D. JENNINGS 
Commissioner 

ZARL J. KUNASEK 
Commissioner 

IN THE MATTER OF THE PETITION 
OF U S WEST COMMUNICATIONS, 
INC. FOR APPROVAL OF CIVANO 
LAND DEVELOPMENT AGREEMENT. 

DOCKET NO. 

APPLICATION FOR COMMISSION 
APPROVAL OF LAND DEVELOPMENT 
(CONSTRUCTION) AGREEMENT PURSUANT 
TO A.A.C. R14-2-506 

Pursuant to A.A.C. R14-2-506 and its tariff governing 

construction charges and other special charges issued on October 

18, 1995 ("Tariff") , U S WEST Communications, Inc. (lfUSWCH) 

petitions the Arizona Corporation Commission ("Commission") for an 

order approving an agreement between USWC and The Community of 

\ 

- 

Civano, LLC ("Developer" ) for the construction of telephone 

facilities. In support of this application, USWC provides the 

following information: 

1. USWC is a public service corporation incorporated under 

the laws of the State of Colorado. 

2. USWC provides local exchange telecommunications 

service, intraLATA toll services and other telecommunications 

services within its service territory in the State of Arizona, 

subject to regulation by the Commission. 
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3. On September 23, 1998, Developer and USWC entered into 

a preferred marketing agreement ( 'Agreement") for USWC to 

zonstruct and provide distribution facilities adequate to serve 

the Development. A copy of the Agreement is attached and 

incorporated as Exhibit 1. 

4. As stated in the Agreement, Developer plans to 

zonstruct a development known as the Community of Civano, 

zonsisting of approximately 814 acres of real property under 

trust to First American Title Company, and an additional 314 

acres as optioned by the City of Tucson for future purchase upon 

uhich a planned community ("Development") is located in Pima 

Zounty, Arizona. A legal description of the Development is 

zontained in Exhibit A of the Agreement. 

5. A.A.C. R14-2-506 and the Tariff provide the 

requirements for written construction agreements between an 

spplicant for service and a telecommunications company. Pursuant 

to these requirements, the main provisions of the Agreement are 

summarized as follows: 

- 

(a) The Agreement will remain in full force and effect 

for a period of ten (10) years. Upon any termination or 

expiration of the Agreement, any installation of facilities 

remaining may be performed by USWC, at USWC's option. Such 

installation shall be subject to the Agreement notwithstanding 

any termination or expiration. 

(b) Developer will endorse USWC as the preferred 

provider and vendor of choice of telecommunications services to 
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che Development s residents and business. Developer wi 11 

?urchase for its own use services from USWC during the term of 

the Agreement. Developer will actively promote and market 

services available from USWC, including working with USWC to 
, 

sstablish a referral arrangement, creating a Developer sales 

zenter and model homes that accommodate USWC products, services, 

snd literature, and participating in periodic training. 

(c) Developer will take reasonable precautions to 

notify the Development of the location of USWC facilities and 

quipment and to notify USWC of any underground construction in 

;he Development. Developer will promptly repair any damage to 

JSWC facilities and equipment caused by Developer or reimburse 

JSWC for its repair costs. 
$ 

(d) USWC and Developer have agreed that no initial 

3ayment will be required for installation of USWC distribution 

Eacilities and feeder facilities in the Development. In lieu of 

- 

sn initial payment, certain specified payment provisions will 

spply. Any construction requested by Developer other than the 

zonstruction of the distribution facilities and feeder facilities 

by USWC shall be subject to additional charges as provided in 

USWC's tariffs or other applicable charges, and are not subject 

to refund. USWC and Developer have further agreed that the 

deferment of prepayment by Developer shall be contingent upon 

approval by the Arizona Corporation Commission of USWC's request 

t o  waive the normal Land Development Agreement requirement for 

prepayment. 
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(e) The Agreement does not abate any zone construction 

Zharges that may be payable by individual subscribers under USWC 

tariffs nor relieve such subscribers from their responsibility 

€or other appropriate charges under USWC tariffs. Individual 

Subscribers are responsible for applicable installation charges 

mdJor other regular monthly charges for telephone service as 

?rovided in USWC tariffs or other applicable charges. 

* 

(f) The Agreement does not guarantee, reserve or 

xovide for central office equipment or any distribution and 

Eeeder facilities, and any limitations in central office capacity 

u i l l  be resolved by USWC in accordance with its standard 

xactices and procedures. Reimbursement of costs under the 

igreement does not vest ownership of the facilities in the 

leveloper or any subscribers. Ownership of the facilities 

installed under the Agreement remains the sole and exclusive 

xoperty of USWC. 

\ 

- 

6 .  In accordance with A.A.C. R14-2-506 and the Tariff, 

JSWC submits that this Agreement does not discriminate against 

my other telecommunications carrier or consumer and is 

zonsistent with the public interest. 

7. The terms of the Agreement are consistent with 

3pplicable state law and the rules and regulations of the 

:ommission. 

8. Because the Agreement was reached through voluntary 

iegotiations, USWC requests that the Commission issue an Order 

4 
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approving the Agreement summarily and without hearing at the 

earliest possible date. 

9. All communications regarding this Application should be 
h 

addressed to the following representatives: 

Vern Braaksma The Community of Civano, LLC 
U S WEST Communications, Inc. ATTN: Lawrence P. Lamy 
5090 North 40th Street 6280 South Campbell Avenue 
Room 270 Tucson, Arizona 85706 
Phoenix, Arizona 85018 

CONCLUSION 

For the foregoing reasons, USWC respectfully requests that 

the Commission expeditiously process this matter without hearing 

and issue an Order grant the Application in its entirety. 

DATED this 4 th day of Decembe?, 1998. 

FENNEMORE CRAIG, P. C. 

Theresa Dwver 
3003 North-Central, Suite 2600 
Phoenix, A2 85012-2913 

Attorneys for 
U S WEST Communications, Inc. 

ORIGINAL and ten copies of,. 
the foregoing filed- this q+L 
day of December, 1998, with: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington 
Phoenix, Arizona 85007 

. . . .  
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ZOPY of the foregoing hand delivered 
this Y l k  day of December, 1998, to: 

Paul Bullis, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 85007 

Ray Williamson, Acting Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington 
Phoenix, Arizona 85007 

\ 
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Agreement No. SEA-98051 1-7401 

PREFERRED MARKETING AGREEMENT 

This Agreement, entered Into as of this - day of 1998, b by and between The Community 
of Civano, Ilx: (TEVEl.WER~, a fimitd tlabHity company and 
U S WEST Communications, fnc., a Colorado corporation and Its affiliates ('U S WEST"). 

WHEREAS, the O N a O P E R  plans to construct a development known as The Community of Civano, 
consisting of approxlrnatety 814 a m  of teal property under trust to Fust American Titie Go. m. 4717 
and an additional 314 8- as optioned by the City of Tucson for future purchase upon whioh a planned 
community ("Community9 b located in Plma Cwnty. In the State of Arizona, the legal description of 
which is se! forth in Exhibit A and is hereby incorpwated by reference (the *Deveiopmentl); and 

WHEREAS U 6 WEST is in the bushss of pmvidklg te leccrmhtions aenrices; and 

WHEREAS, the DEVELOPER has requestttd U S WEST to provide dlstrlbutton facilities adequate to 
s e w  the Oavelopment 

NOW THEREFORE, in conslderatim of the mutual covenants and condftlons set forth herelo. It b 
hereby agreed by U S WEST and the OEVELWER as tolbwx 

1. DEFIN1lYONS. 

I\cceaa Line; The tdecommlmicatlons cllrouft, for volce and data bansmission. that extends fmm the 
customer's (subsuiber's] termination point to t3 c/entral &ice. 

Ceatral Office: A witching unit in a Wephone system, pruvkling servlce to the generat public, h a m  
the necessary equrpmerrt and operating q e m M t s  fortermhating and interwnneding access ? i i  

Distribution FaciIitieq: All telephone plant between the feeder facilities and the customer's termlnatlon 
point. 

- 

Feeder Facilities: The lelephone plant between the central office and the distribution facilltles, 

Services: shall mean the te!emmmtmicatiom aeNsces avanable horn U S WEST from time lo time and 
related products and equipment on the terns provided herein. 

Tad* A dowment filed by U 9 WEST with ths Public Utilities Commkslon whlch Ifsts the 
telecommunicatlan services and pmduds offered by U S WEST and gives a schedule of mtos for those 
services and produds. 

2. TERM. This Agreement ahall begin on the date fik abave written, subject to #a contlngenay 
provided in Scdian 3.2 below, end m a i n  in fuU force and &act for a period of ten ( I O )  yeam. 
Thereafter, upon any termination of expirat*an of this Agceement, any Installation of faciiltie remaining 
to be performed may be psrformed by U S WEST, at U 6 WEST% optlon, and such installation shatl be 
subject to this AgRernent natwlthstanding any tsrmlmtion or exptraUon. 

1 



3. LAND DEVELOPMENT AGREEMENT; CONTINGENCY. 

3.1 U S WEST is required by cwtain tariffs and Nles of the Alirana Corporation Commission 
(commonly referred to as the Land Development tariffs) to require developers M builders In new housing 
developments to pay U S WEGT in advance its costs for installing Fadlilies in new housing 
developments. Subject to the camingenoy provided belaw, U S WEST and D ~ O O P E R  agree that no 
initial payment wid be requlred for installation of U S WEST Distribution Fadltles and Feeder facilities in 
the Community. in lieu of an W a f  payment, the faflowing payment provisions will be fn effect: On 
evary third annlvenary of the date fitst above written, a datemination.wil1 be made ofthe amount, if any, 
that DEVELOPER will be responsible for raimbunaments to U 8 W S T  as foflws: 

(a) I f  the total number of Access 
fines projected in the Development, as determined by U S WEST, equals or exceeds the total 
number of lots within the Development (see Exhibit B, (Civana unit BuiM-Out Schedule), no 
payment shall be due fmrn DEVELOPER to U 6 WEST. 

@) W the total number of Access Unes in the Development Is Cess lhan the total number of lots 
proJected on Exhibit 8, the DEvuOPER shall pay $393.33 multiplied by the number of latal Iots 
In the Develcpmtint lass the t a l  number of Access nnes in the Devefopment to reimburse 
U S WEST for %e Oisntikrtirwr and Feeder Facilities. U S WEST will invoke the DEVELOPER 
for the amaunt due and the amount shaU be paid in full within Wtdy (30) days from the invofce 
dale. This amount will be non-refundable regardless of further Access Unw that may &e added 
In the Develop~nertt after the inwlce date. 

3.2 The effectiveness of thh Agreement shall ba contingent u p  approval by the Arizona 
CarpMatlon Commission of a request by U S WEST to waive the normal Land Development Agreement 
rcqu'mment for prepayment. t 

4. PREFFEREO PROVIDER ARRANGEMENT, - .L 

4.1. OEVELOPER will endorre U 8 WEST as the mcdushle preferred provider and vtndor of choice 
of Services to the Caramunltfs reskjents and buslnewses. DEVELOPER will not enter into any other 
endorsement agreemsnt with amthw tclccommunhtions pmvider far the Development incllrdlng. but 
not limited to, reverrue sharbrg agreements, durlng the tem ofthls Agreement. 

4.2. Oeveloper Will purchase fat its own use Services from U S  WEST during the term of this 
Agreement Thls does nut requtre the replacement of any existing telephone equipment cunently in use. 

4:3. Developer will actively promate and market the Services available from U S WEST. 

' 

4.4. Developer will work cooperatively with U S WEST to estabtii a referral arrangament for 
residents and bushme8 to contad at be cantad4 by a U S WfiST consultant prior to occupancy and 
on an anqoing basis. 

Developer will &ate, in coapemlon wlth U S "EST, a DEVUOPER sales center and model 
homes to accommodate: 

demonstrati of U S WEST Services 
availabUlty of prudud and wJce literature 

6 availability of U S WEST branded materials 
telephone connection to U S WEST sateslservlce consultants 

\ 

. 4.5. 

U S WEST shall provide DEVELOPER, at no cost, marketing and collateral materials in connection with 
the Bervlcw. 

June 2&,1898/comldveno.doc 
C~nTmck NO. SEA-S&951ld401 
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. .  . .  . 

4.6. Developer Will aUow U S WEST, at least once per year, to traln DEVELOPER On-Site Sales 
representatives to appropriately represent U s WEST Ssrvlces. The Valnlng wlll allow the Carnmunlty 
sales force to prooffly represent the U S WEST Senriab and then to hand off the customer to U S 
WEST for order processing. 

4.7. DEVUOPER will lake aU reasonable~pmcautiom to notify its residences, contractors, agents or 
employees of the location of U S WESTs facilities and equipment and pmmptly notify U S WEST of any 
underground construdion in the vicinity of the Cornrnun& OEVECOPER shall promptly repair, to the 
reasonable satisfadion of USWEST, any damage to the facilities and quIpment caused by 
DEVELOPER, its cont~adols, agents oc employees, or, sit the optian af the DEVELOPER, reimburse 
U 8 WEST for the casts incurred by U S WEST io repalring wch damage. 

4.8. DEVELOPER wlll place, Install. oparate, rnakrtaln, repatr, and replace aU inside wire in 
DEVELOPER'S offices to Meet tfw standads established by U S WEST to adequately suppart dlgltal 
communi@ona services in accordance with the LMer of Agreement agreed to by Lewrence P. b m y ,  
authorized representative of The Community of Civano, on June 8,1898. 

5. RELATIONSHIPS BETWEEN PAftnEL). U 8 WEST is the pmvider of tha Services to the 
Communlty, under the terms end condlticm of applicable Tarifha wntracts, and this Agreement. The 
relationship of U 8 WEST and #e DEVELOPER shall at all times be that of Indspendant contradots. 
Except as may be expressly stated herein, neither party Is an agent ofthe other. 

6. REVIEW AND ACCEPTANCE. US W 7  may audit performance by DEvuOPEi? of its 
obligations hemunder, U&W€S7 sfdl notify DEVELOP€R in writing ff tha D R I E L ~ ~ ~ ~ ' s  
perfamam d m  nat'odnfi~rm to thls Agreement. Do/uOPER sha8 correct 8uch n0rtGOnformlng 
performance within Meen (1s) days fmm such notKiCetian or such longer time period as is muhrally 
agreed upon. U S WST s h l  not waive any a h t s  and medies which U S WEST has or may have 
under this Agreement or under law by viRue of any fa lm to canchrd an audii or failurn to Msnufy any 
non-oonformiffg p d o m n C e  by m L O P e R  harrrundrsr. 

7. SUBSCfU8ER QBUOATIONS. The 1#ovlsiocls of this Agfeement for DistrSbutron and Feeder 
FacitBes shall not be oollstnrad k sabfy any Zone cor#trudlon charges Wch may be Paypwc by the 
IndivMuaI subscrfben as fequ*d by Tam, The ORIELOFER &all not represent that this Agreement 
for Distribution and Feeder Faaliiea alleviates the W i u a l  subcribets msponsibllity to pay other 
appropriate charges when required lay Taw. 

8. COORDINATION. The parties shall, insofar as possible, caordinata and ooapecate fully icr their 
work, and without Kunitlng the generality of the forgoing, the DWLOPER shall supply U 8 W6T with 
sush preliminary p@ma plats, paving and gradlng plans and other informatbn as U 8 W 6 T  may 
reasonably request for constnrdion of Oiibutlon and Feeder Facilities. Upon receipt of aud required 
Information. U S WEST shan prepare the plans and deans and provide same to the DEVELdPER who 
shall revlsw Same end nattfy U 8 WEST of any necessary changeslmvisions tn the appropriate U S 
WEST repmsentative within len (lq days after OhmOPER receivBs the plans and dt?si$ns. 
US WEST Will complete its wack wlthln ONE HUNDRED (100) DAYS after the DEVELOPER has 
provided proper knch for facimes. 

8,  RlGHT OF WAY. Any masanable easemgnfg, @ht$-of-way, or pmperty r~qulred by U SWEST 
in the Moprnent for the fadtities belng provided hereunder shall be recorded and furnished pmmptly 
by the DEVUOPER without cost or restrictian to U S WEST. The DEVELOPER shall clear all required 
easements or dghts-of-way in the Development within six inGhes of final grade by the U S WEST 
construction start work date. 

- 
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. .  . .  

10. ADDITIONAL CHARGES. Any type of conslmdion requested by lhe DEVELOPER Other lnan 
the construction of the Oistribution and Feeder Facilities by U S WEST pursuant to thls Agreement shall 
be subject to additional maps as pmvided in Tanm of other applicable charges, and such charges 
shall not be subjad io rsfund. 

11. OWNERSHIP. The emdon of this Agreement does not guarantee, TesBTyB or p r o v ~ ~ ~  for 
Central Office equipment nor any Distribution and Feeder Fecitiis end any Jimitatlons in the central 
oMc8 capacity shall be rssotved by U S WEST in accordance with its standard practices aTIcf procedures. 
Reimbursement of costs, 89 described In SeUion 4 above to U S WEST by the DRIELOPER, does not 
vest ownership of the facifities in the DEVELOPER or any subscribem, and ownership of the fadries 
installed hereunder is and shait et all times rernaln the sole and exlcluslve propesiy of U S WEST. 
Individual subwibecls are wholly respansibla lor applimbh instaliation charges and/or the regular 
monthly charges for telephon8 service as provided In -the Tariffs or other applicable ChaQeS. 

12. ASSGNMENT. 

12.1. U 8 WEST may, without the OEWEtOPER’s consent, assign this Agreement €0 any subsidiary, 
parent or affiliate of U S WEST. 

12.2. The DEVELOPER may make assignments limited solely to monies due or to become due 
hereunder, If any. It Is sxpreasly agreed that any sucb assignment of monies shall b6 void to the extent 
that it attempts to hnposa upon U 6 WEST obligations to the assignee in addition to the paymen? of such 
m i s s  or in add& to thosa already contained in thb Agreement. Any asdgmnent or attempted 
assignment under thts sutrredlorl does not relieve the EVELOPER of t# oWgatlow under Ws 
Afjreernent, hdudlng Us obtigatitions of payment In rracordanoe with &don 4, Payment& 

12.3. This Agreement strall inure to the banefd of and be binding upon the SUCOBSS~~~ in interest and 
permMed assignees ofihe parties hereto. 

I S .  EXCESS CAPACITY. USUVESl‘ C~~BCYBS the right to constnrd excess capacity into the 
facilities bemg cmstruded pursuarrtto this Agpeamk The additional costs ofthe excessfadliies are 
not included in the chargts set forth in this Agreement; a d  the DEVELOPER WIN not be Uable for such 
additional costs. In the event that additional psrsons apply far aedce eubquent  tu the constnrc2ion of 
facilities pursuant hereto, U 8 WEST shaU charge to such subsequent applkmts. fees and cmstmtm ’ n  
costs under applicable Tariffs without refund to the DEVELOPER. for costs not part of ihk Agreement. 

- 

* 14. GOVERMIN4 LAW, MEOWTION AND BlMDItdG ARBITRATlON. 

141. 
or construed in accardance with the laws of the state of Arkma. 

This Agreement and work performed under this Agreement shall be governed by and interpreted 

14.2. If any dakn, contmvefsy or dkpute a@es and said dalm, ixntmversy or dispvts cannot be setUed 
thmugh negotiation, the padies agree to fld attempt, in good falth, to settla the daim, wntroversy w dispute 
through non-binding mediation underthe Commettial Mediation Rules of the Amwican Arwtration Assodatian 
befofe morting to arbltmtion, as provided herein. Should such mecltatlon fall to settle sudl OantrwwSY, 
claim or dispute, the padies agree that resdtdon shall be reached through binding arbitretion. The 
Federal Arbhation Ad, 9 U. S. C., ArUcles 1 to 16, not stat6 taw, shail govern the arbitfabiliy of all 
dairns. A single arbitrator engaged in the practice of law, who ib kndadgsabSe about construdion law 
and th6 construction business, shall be shall condud the attiitration under the then CUM d e s  of the 
American ArMtration Assodation (AAA). The arb i tor  shall be selected In aCCOCdanc8 with AAA 
pmcedUre.9 from a list af qualified people maintained by the AAA. The wbUration shell be conducted In 
the AAA regtonal office do3831 to the Community, and all expedited procedures shall apply. 

14.3. Oiscovery in accardance with the Federal Rules of Civil Procedure shall be allowed in the 
arbitration (but not in the mediation) for a period of nlnety 0 calendar days after the filing of the 
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Answer or other responsive pleading. Any discovery disputes shall be resolved by the aftitrator. _The 
arbitrator Shall only have authority to award compensatory damages and shall not have the authority to 
award punitive, exernplaly or any other non-compnsato~ damages or any other form of relief. The 
prevailing party. as determined by Ult arbitrator, shall be entitled to an award of reasonable attOmey'S 
fees and costs. The arbitrator's decision and award shall be final and binding, and judgment upon the 
award rendered by tfie arbitrator may be mered in any court having jurisdiotioa for the purpose of 
enforcing lhe afbimtor's declslon. It is expressly agmed that either party may seek injunctive relief or 
specific performance of the obligations hemunder in an appropriate court of law or equity pending an 
award in arbitralion. 

14.4. If any party files a judicial or admlnlsttative adion asserting claims subjeot to arbitration, and the 
dher party successfully stays such adion andlor campds arbitralion of said claims, the party fiting such 
adlon shalt pay the other partfs cas& and sxp.errses incumd In seeking such slay and/or cornpafling 
arbitration. including reasonable attorney$ fees. 

15. NOTICES. Any notice between the parties or payments pursuant to this Agreement, 8baJI be 
given In wrltlng, faxed, hand ddivered or mailed by Unlted Stales Mail, postaoe prepald. addressed, 

if to U S WEST and If to the DW€LOPER 
U 6 WEST Communlcations, Inc. The Community of Clvano, LLC 
Oeveloper Contad Croup AM: Lawrence P Lamy 
POBOX1720 6280 S. Campbell Ave. 
Denver, GO 80201 Tucson,At 85708 

and shaft be effective as of the date rscehred by the U S WEST Developer w a d  Group. Changes by 
either party in the designations must amply with the above. 

16. lNDEMNIFlCATlON U d  LIMITATION Of UAeUTES. t . 
18.1. The DOIELdeER shan Indemnify and hold harmless USWEST. fts owners, parentr, 
suboidlarfes, afmiates, agents, dimdoe, and emplajreer; agahst any and all labilitlw, da*m. judgmwrtJ, 
losses, orcle~s, awamh, damages, costs, finss, pemWes, costs of defense, and attorneys' fees 
$Uabilit'ies") to the emtent they arise from or in cannedion with: (1) actual or alfeged fault or negligence 
of the OEVELx)PER, KS offices, ernptoyres, agents, sub-developers and/or repcesentatives; (2) failure 
of DEVELOPEft, la afflcers, employes, agents, sub-developers andlor repwsentativ8s to comply with 
any ¶em of this Agreement or any apFaiceMt focal, state, or federal law or regulation, including hut not 
limited to Ihe Occupation Safety and Wealth Act and e~vimnmenta1 proted(ol\ iawS; and (3) any 
economic damages that may arise, induding damages for delay or met related economic damages that 
U 9 WEST suffer or allegedly suffer as a mlt of W e  @aforrnance or fallure to perform wurk by the 
DEVELOPER 

* 

10.2. Except as expressly provided herein. NEITHER PARTY SHALL BE LIABLE TO THE OTHER 
FOR ANY INCIOENTAL INDIRECT, SPECIAL OR CONSEQUENTIAL OAMAGES OF ANY KIND, 
INCLUDING BUT NOT LIMITED TO AM LOSS OF USE, LOSS OF BUSINESS OR LOSS OF PROFIT. 

June 28,1998IcodcivMo.doc 
C4hTtack No. SEA-9813511-1401 
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17. TERMINATION. 

17.1. Ether party may terminate this Agreement, for cause, by providing notice of su& termination in 
writing and by certified mail to the other pay. The written notice for termination for cause shall be dated 
as of the day it is mailed to the non-teiminatlqg party and shall provide for a reasonable opportunity (not 
to exceed one hundred twenty (120 day5) to cure the breach. The teminatiocl shall be effective no 
sooner than one hundred twenty (120) calendar days from the date of notice. In the event the Arizona 
Corpdration Cornminion does not approve the request for waiver in Section 3.2 above, the parties agree 
that thls Agreement shall be of nu effect and shall terminate without nabilky. In such event the parties 
agree to renqotiate twms and conditions. 

17.2. Termination of this Agreement does not release either party from any liability under this 
Agreement, which may have a m 4  or which arises out of any dairn tbat may have heen aCCfUing at 
the time of termination, Including tndemnlty, warranties, and conftdentlal hformatlon. 

17.3. Termination pursuant to this Section makes a# amounts in Section 4 Payments, immediately due 
and payabfe to U S WEST by DEVELOPER 

18. UNCONTROUABE GONMTIONS. Neither party shall &e deemed in violation of this 
Agreement if it Is prevented from perfofmklg any of the obligations under this Agreement by reason of 
severe weather and Stonns; earthquakes or other natural oc#urrences; stnlces or 0 t t . l ~  labor unresC labor 
shortages; materials or equipment shortgges; unexpected wnstrudlon obstades, unexpeded equ?pment 
fatlures; delays by Other utilItiss; power failures; Ructear or ather dvU at mltiry emagenda: ads of 
legislative, judicial, exautive of adfnblSMive ~ U t h O f i U ~  OT any Other t2NuWm% which am not 
within Its reasonable control. If such cont9ngmq occurs, U S WEST at its sole d w t i o n .  may extend 
the t h e  for completion of specific wnstnrdion work up to the lewh of time the contingency endut'ed. 

19. C6NRbEMTIAL INFORMATION. 

19.1. 'Confidential Informationm means the terms of this Agreement, any and at1 technical or busircess 
information, indudii third paw Mxmabon , furnished, in whatever tangwe form or medlum, or 
CITsclosed by one party COlsclostng Paily") to the other party rReceiving Party') including, but not Umit8d 
to, tooation of U S WEST3 facilities, unit @as, plans, drawings, specifications, prototypes, camputor 

- pmgrams, models, flnandat data, of my ather CommunlCatiOn reasonably dated to the perfomant22 of 
this Agreement whfch the Receiving Patty &ves from the Disclosing Party In documents of olher 
tangible materials dearly marked CONFIDENnAt, or the like Wch disclose or d d b e  that 

* Informatlon, of information disclosed verbally, which is indicated at the time of discussion to be 
concfideniial and is subsequently stated h Miting to be Confdmtii Information by the Oisdosing Party. 

\ 

- 

19.2. Any Confidential Information wiH m a i n  the pmperty of the Dlsdoslng Party. 

19.3. The Receiving Party will not reproduce, publish, or d i i b s e  Confidential Information to a third 
party, or use it for any purpose other than performance of this Agreement, incfuding but not Wnited to use 
in damage daims except as may be required by law, regdartion, or court or agency order or demand, and 
then only after pfompt prior rmtkation to lhe other party of such required dlaclosure. .On requeJt the 
Receiving Party Will return to the Disdasing Party all copies of Confidential Infomation. The ReGeiving 
Party wili take all reasonable $micautions, induding but not limited to: lnformtng its employees, agents, 
or subcontractors of the need to pmtect the Confdential Information; if requested by the Wiosing 
Party, requiring its employees, agents, and subcontractors to execute a norldiscbwre agreement 
acceptable to the Disclosing Pam and llmiting access to ConfMential Information to the Receiving 
Party's employees, agents, artd subdontradors with a need to know. 

19.4. Prior to any disclosure which 6 permitted pursuant to subsection 21.3, the receiving partyshall 
(if practicable) give prior notice thereof to, and consult Mth, the other party. If the disctosing p a y  SO 
direds, the receiving party shall exerdse Its reasonable best efforts to obtain a protective order or other 
appropriate remedy at the disclosing party's reasonable expense. Failing the entry of a protective order 
June 26,1S$8/com/ciVano.dOC 
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of other approprlate remedy or recsipt of a waiver from the disclosing party. the recelvlng party shall 
disclose only that portion of the Confidential Information which falb within the scope of subsection 20.3. 
and shall exercise its reasonable best efforts to obtain &able assufdnces that confidential treatment 
shall be accorded to suoh Confidential Information. 

19.5. The obligations of the parties under ais Sedion-will sunrive termination or expiration of this 
-Agreement and win bind the parties, thetr SUOC~SUICS, and assigns. 

ZQ. WAlVER. Failure to enforce or e d s e  any term of thb Agreement of failure to exercise any 
option, right M privilege an any occasion or ttrrougb the cdu~se of dealing, shall not be construed to be a 
waiver of the term, optlon, fight of ptsvilege by either party. For any waiver to be blnding 4t shall be made 
in writing and signed by both parties. 

21. USE OF U S WE8T NAME. Neither party shall publish or use the athem name or trademarks in 
advertising, sales promotions, or any publicity matter, nor use the other's name as a reference, without 
prior written epproval. 

22. HEADINGS NOT CONTROLUNG. The headlngs of the several Bedions and of the Exhibits 
are inserted for convenience only and ~ t r e  IMt intended to affect the meaning or Wqrefath of thh 
Agreement. 

23. COMPLIANCE WTJ4 AGREEMENT. The DEVELOPER hereby admits having mad each and 
every dausa of this Agreement and hereby agrees to compfy with all the terms, Covenrants and 
agreements set foith hereln. The terms d #mditionS of thls Agreement shall not be modified except in 
writing signed by the paaes hereto. 

IN WITNESS WH<REOF, the parUes have executed thfs Agreement the day and year appearin(l on the 
fmst page of this Agreement. - 

ations, Inc. - u s Y A L  
Name Typed or Printed * Title 
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EXHIBIT A 
LEGAL DESCRIPTION 

NO. 231-115-174291 

PARCEL 1: 

CIVANO: MASTER BLOCK FLAT, Blocks 79 through 82, a Resubdivision of Pima County, Arizona, 
according to the map of reccrrd in the office of the County Reaxder in Book SO of Maps, page 36: 

Excepting therefrom that portion mnveyed to the City of Tucsan by Deed recorded November 3,1997 in 
Docket 10654, Page l g 9 T  and 

Funher excepting therefmm any portion lying within Lots 1 through 165 and Common A, B and C of 
CIVANO I, a Resubdivision of Pima County, Arizona, according to the map of record in the office of the 
County Recorder in Book 50 of Maps, Page 56. 

, 

PARCEL 2 

Lots I through 185 and Common Areas A, 8, C of CrVANO I, a Resubdivision of Pima County, Arizona, 
amtding lo the Map of record in the County Recorder in Book 50 of Maps, Page 56. 

EXCEPTING MEREFROM the following descn'bed propew 

A partton of common Area "A" lyfng Wesbfly of the NorUlWMy earner of l o t  165 of CIVANO I, Lots I 
thnt 165 and Cammcn Area A thru C, according to the plat recorded in Book 50 of Maps and Plats at 
Page SQ, Tec(Kds of ma County, Arizona, described as followx 

BEGlNNING at the Mrthwsatsrly corner of aaid Cot 165, saM ppint b t i  at the lntersedton af the 
8oulherly flghEsf-9vay lime ot Seven Generation Way and the Easterly fine of Common Area "A" 

Thence Soutfi 00 degm3s 00 mhutss 30 S8COndS East 50.00 feet; 

Thence South 89 degrees 29 minutes a4 seconds West 50.00 feet: 

Thence North 00 degrees 00 minutes 30 seconds West 20.00 feet: 

eccodng to said plat of CWANO I: * 

. Thence North 89 degrees 29 minutes 04 seconds East 25.00 feet; 

Thdnce North 90 degrees 00 minutes 30 seconds West 30.00 feet, to B point on the South right-of-way 
Seven Generation Way; 

Thenoe North 89 degrees 29 minutes 04 seconds East along said South right-of-way a distance of 25.00 
feet to the POINT OF BEGINNING. 

AND FURTHER EXCEPTING THEREFROM the -following described property; 

A portion of Lot 185 of CIVANO 1, lots 1 thru 165 and Common Areas A thru C according to the plat 
recorded in Boak 50 of Maps and Plats at Page 58, Records of Pima County, Atizona, described as 
follows: 

BEGINNING at the Northwesterly caner of sald Lot 165. sald polnt balng at the lntersedlan of the 
Southerly right-of-way line of Seven Generations Way and tho Easterly llns of Common Area -A=, 
according to said pkt of ClVANO I; 

Thence North 89 degrees 29 minutes 04 seconds East along said Southerly right-of-way line a distance 
of lOt.05 feet, to the polnt of curvature of a tangent wwe, wncave Southwesterly; 
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Then Southeastedy, dong the arc of said curve to the right, having a radius of 18.00 feet and a central 
angie of 57 degrees 23 minutes 59 seconds, for an arc distance of 18.03 feet io a point of tangency; 

Thence South 33 daQfe8S 08 minutss 57 seconds East, 109.89 feet, to the point of curveture of a tangent 
mme, concave Westedy: 

Thence Southerly, along the arc of said cuwe to the right, having a radius of 158.00 feet and a central 
angle of 32 degrees 36 mintnes 01 seconds, for an arc distance of 88.76 feat. to a pelt of tangency; 

Thence South 00 degrees 30 minutes 56 seconds East, 25.30 feet; 

Thence South 89 degrees 59 minutes 30 secortds West, 251.85 feet to the Westerly line of said Cot 135; 

Thence North 00 degrees 00 minutes 30 seconds West along =id Westerfy line of distance of 156.00 
feel; 

Thence North 89 degrees 29 minutes 04 seconds East, 50.00 feet 

Thence North 00 degrees 00 minutes 30 seconds West, 50.00 feet, to the POINT OF BEGINNING. 

. 
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